
37

Environmental Protection Agency § 2.201

an individual who specifies an affili-
ation with or representation of a cor-
poration, association, law firm, or 
other organization shall be deemed to 
be a request by the corporation, asso-
ciation, law firm, or other organiza-
tion. If an organization placed on the 
delinquent list can show that the per-
son who made the request for which 
payment was overdue did not make the 
request on behalf of the organization 
the organization will be removed from 
the delinquent list but the name of the 
individual shall remain on the list. A 
requester shall not be placed on the de-
linquent list if a request for a reduc-
tion or for a waiver is pending under 
paragraph (d) of this section. 

[53 FR 217, Jan. 5, 1988]

§ 2.121 Exclusions. 

(a) Whenever a request is made which 
involves access to records described in 
§ 2.118(a)(7)(i)(A), and 

(1) The investigation or proceeding 
involves a possible violation of crimi-
nal law; and 

(2) There is reason to believe that the 
subject of the investigation or pro-
ceeding is not aware of its pendency, 
and disclosure of the existence of such 
records could reasonably be expected to 
interfere with enforcement pro-
ceedings, EPA shall, during only such 
time as the circumstances continue, 
treat the records as not subject to the 
requirements of 5 U.S.C. 552 and this 
subpart. 

(b) Whenever informant records 
maintained by the Agency under an in-
formant’s name or personal identifier 
are requested by a third party accord-
ing to the informant’s name or per-
sonal identifier and the informant’s 
status as an informant has not been of-
ficially confirmed, EPA shall treat the 
records as not subject to the require-
ments of 5 U.S.C. 552 and this subpart. 

(c) No determination relying on this 
section shall be issued without the con-
currence of the General Counsel or his 
designee. The General Counsel has des-
ignated the Contracts and Information 
Law Branch to act on these requests 
for concurrence. 

(d) An initial determination which 
only relies on this section will not in-
clude notice of appeal rights. 

[53 FR 219, Jan. 5, 1988]

Subpart B—Confidentiality of 
Business Information

§ 2.201 Definitions. 
For the purposes of this subpart: 
(a) Person means an individual, part-

nership, corporation, association, or 
other public or private organization or 
legal entity, including Federal, State 
or local governmental bodies and agen-
cies and their employees. 

(b) Business means any person en-
gaged in a business, trade, employ-
ment, calling or profession, whether or 
not all or any part of the net earnings 
derived from such engagement by such 
person inure (or may lawfully inure) to 
the benefit of any private shareholder 
or individual. 

(c) Business information (sometimes 
referred to simply as information) 
means any information which pertains 
to the interests of any business, which 
was developed or acquired by that busi-
ness, and (except where the context 
otherwise requires) which is possessed 
by EPA in recorded form. 

(d) Affected business means, with ref-
erence to an item of business informa-
tion, a business which has asserted 
(and not waived or withdrawn) a busi-
ness confidentiality claim covering the 
information, or a business which could 
be expected to make such a claim if it 
were aware that disclosure of the infor-
mation to the public was proposed. 

(e) Reasons of business confidentiality 
include the concept of trade secrecy 
and other related legal concepts which 
give (or may give) a business the right 
to preserve the confidentiality of busi-
ness information and to limit its use or 
disclosure by others in order that the 
business may obtain or retain business 
advantages it derives from its rights in 
the information. The definition is 
meant to encompass any concept which 
authorizes a Federal agency to with-
hold business information under 5 
U.S.C. 552(b)(4), as well as any concept 
which requires EPA to withhold infor-
mation from the public for the benefit 
of a business under 18 U.S.C. 1905 or 
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any of the various statutes cited in 
§ 2.301 through § 2.309. 

(f) [Reserved] 
(g) Information which is available to 

the public is information in EPA’s pos-
session which EPA will furnish to any 
member of the public upon request and 
which EPA may make public, release 
or otherwise make available to any 
person whether or not its disclosure 
has been requested. 

(h) Business confidentiality claim (or, 
simply, claim) means a claim or allega-
tion that business information is enti-
tled to confidential treatment for rea-
sons of business confidentiality, or a 
request for a determination that such 
information is entitled to such treat-
ment. 

(i) Voluntarily submitted information 
means business information in EPA’s 
possession— 

(1) The submission of which EPA had 
no statutory or contractual authority 
to require; and 

(2) The submission of which was not 
prescribed by statute or regulation as a 
condition of obtaining some benefit (or 
avoiding some disadvantage) under a 
regulatory program of general applica-
bility, including such regulatory pro-
grams as permit, licensing, registra-
tion, or certification programs, but ex-
cluding programs concerned solely or 
primarily with the award or adminis-
tration by EPA of contracts or grants. 

(j) Recorded means written or other-
wise registered in some form for pre-
serving information, including such 
forms as drawings, photographs, video-
tape, sound recordings, punched cards, 
and computer tape or disk. 

(k) [Reserved] 
(l) Administrator, Regional Adminis-

trator, General Counsel, Regional Coun-
sel, and Freedom of Information Officer 
mean the EPA officers or employees 
occupying the positions so titled. 

(m) EPA office means any organiza-
tional element of EPA, at any level or 
location. (The terms EPA office and 
EPA legal office are used in this subpart 
for the sake of brevity and ease of ref-
erence. When this subpart requires that 
an action be taken by an EPA office or 
by an EPA legal office, it is the respon-
sibility of the officer or employee in 
charge of that office to take the action 
or ensure that it is taken.) 

(n) EPA legal office means the EPA 
General Counsel and any EPA office 
over which the General Counsel exer-
cises supervisory authority, including 
the various Offices of Regional Coun-
sel. (See paragraph (m) of this section.) 

(o) A working day is any day on which 
Federal Government offices are open 
for normal business. Saturdays, Sun-
days, and official Federal holidays are 
not working days; all other days are.

§ 2.202 Applicability of subpart; pri-
ority where provisions conflict; 
records containing more than one 
kind of information. 

(a) Sections 2.201 through 2.215 estab-
lish basic rules governing business con-
fidentiality claims, the handling by 
EPA of business information which is 
or may be entitled to confidential 
treatment, and determinations by EPA 
of whether information is entitled to 
confidential treatment for reasons of 
business confidentiality. 

(b) Various statutes (other than 5 
U.S.C. 552) under which EPA operates 
contain special provisions concerning 
the entitlement to confidential treat-
ment of information gathered under 
such statutes. Sections 2.301 through 
2.311 prescribe rules for treatment of 
certain categories of business informa-
tion obtained under the various statu-
tory provisions. Paragraph (b) of each 
of those sections should be consulted to 
determine whether any of those sec-
tions applies to the particular informa-
tion in question. 

(c) The basic rules of §§ 2.201 through 
2.215 govern except to the extent that 
they are modified or supplanted by the 
special rules of §§ 2.301 through 2.311. In 
the event of a conflict between the pro-
visions of the basic rules and those of a 
special rule which is applicable to the 
particular information in question, the 
provision of the special rule shall gov-
ern. 

(d) If two or more of the sections con-
taining special rules apply to the par-
ticular information in question, and 
the applicable sections prescribe con-
flicting special rules for the treatment 
of the information, the rule which pro-
vides greater or wider availability to 
the public of the information shall gov-
ern. 
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